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Purcel1 

AFT ERNOON SESSION 
1:33 p . m. 

THE VIDEO OPERATOR: This is videotape 

number 2, the continuation of the deposition of 
Clare Purcell. The time on the screen is 1:40:23. 
You're on the record. 

CLARE C. PURCELL, 

resumed, having been previously duly sworn, was 
examined and testified further as follows: 

CONTINUED EXAMINATION 

BY MR. PAYTON: 

Q. Mrs. Purcell, when we broke I was 
asking you some questions about the manual and the 
document destruction suspension notice as I 
understand it. You said that the document 
destruction suspension notice for this case, for 
this litigation was issued September last year? 

A. Yes, sir. 

Q. Wouldn't the document destruction 

suspension notice normally be issued at the point 
when you receive a document request or when you 
file a piece of litigation yourself? 

A. The timing and the content of any 
disposal suspension notice is dictated by the legal 
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department. 

Q. Do you know why it was issued in 
September as opposed to May when the document 
request was received? 

MR. NUNLEY: John, object to that. I 
think it calls for attorney/client communications. 

MR. PAYTON: The next question may, but 
whether she knows the answer doesn't. 

■Q. Do you know why the document 
destruction suspension notice was issued in 
September and not in May? 

A. No. 

Q. I want to see if I now sort of 

understand how document retention would work. That 
for the period between May and September, that 
four-month period, documents that would have 
reached the point of C plus 1, if C plus 1 applied 
to this, would in the normal course have been 
destroyed for that four-month period? 

A. No. I think you misunderstand the C. 

The C stands for current year. 
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Purcell 

that's the current year, '94 and the plus one is 
' 95 . 

Q. Got it. 

A. So January 1, '96. 

Q. Got it. 

A. I'm ready to decide whether or not it 
can be disposed of. 

Q. So that would mean for the four-month 
period May to September of '94 it would only be the 
documents that were in the plus l, it wouldn't be 
current year, but if there were a document, for 
example, that were created at any time in 1992, 
right, or 1993 it would be current year plus 1, 
right? That's how it works? 

A. That's correct. 

Q. So there would be some documents that 

would be routinely destroyed from May to September 
if there were no document suspension notice? 

MR. NUNLEY: No, you -- 

MR. PAYTON: She's going to tell me. 

MR. NUNLEY: No, I'm going to tell you 

A document 
rent year and 
to '95. 

2058455503 
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Purcell 

MR. PAYTON: Put me through '94? 

MR. NUNLEY: Yes. 

Q. So the way it works is that any 
document created in - - I guess I'd like you to just 
explain it to me. Is there any consequence to the 
document destruction suspension notice being issued 
in September as opposed to May, as a practical 
matter? Would that mean some documents would have 
been destroyed if it were issued in September as 
opposed to May? 

MR. NUNLEY: John, object to the form. 
You can answer, Clare. 

A. I think I understand the question. 

I've reviewed the disposal suspension notice that 
was sent out in September. Based on that and on 
the existing disposal suspension notices in place 
at the time and on appendix A in the manual, I 
would say that the vast majority of those topics 
were already being maintained. 

Q. Okay. Let's - - 

A. And if not, would have normally been 

maintained based on the retention schedule for 
that -* for any department based on the categories 
and time periods. 
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Purcell 

Q. Well you're not saying that it wasn't 
necessary to send out the document disposal 
suspension notice? 

A. I don't make those judgments, sir. 

Q. No, no, I didn't mean that. I mean 
that if the document destruction suspension notice 
hadn't been sent out in September, for example, 
would that have meant that some documents that are 
now being preserved would have been routinely 
destroyed? 

MR. NUNLEY: Objection. I think that 

calls for speculation on her part. 

Q. I'm trying to understand how this 

works. 

A. I can't imagine every type of document 
available in the company or every type of document 
that might even fall within the purview of any of 
those things I named, the disposal suspension, the 
requests, anything else. But I think I answered 
your question as to where we were when I reviewed 
the disposal suspension notice and looked at what 
was already being maintained in the company. 

Q. Okay. You said that the majority, the 

vast majority of documents were already either 
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1 Purcell 

2 subject to suspension notices, right, or otherwise 

3 being preserved, okay, is that fair? 

4 A. I think that's accurate. 

5 Q. Then 1 want to focus on only the 

6 remainder of the documents, however small that may 

7 be. There's some number of documents that weren't 

8 already subject to some suspension, notice or 

9 weren't already being preserved, okay. Were some 

10 of those documents likely to have been destroyed 

11 between May and September because the notice was 

12 issued in September? 

13 A. That's kind of a hypothetical, sir. I 

14 don't know of specific documents. 

15 Q. It's not hypothetical because the 

16 notice was issued in September, not May? 

17 MR. NUNLEY: Is that a question? 

18 MR. PAYTON: Yes. 

19 A. The disposal was issued in September, 

20 yes. I can't imagine exactly what types of 

21 documents we might be talking about and I normally 

22 don't answer questions about documents when they're 
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Purcell 

A. I'm not sure how to answer that. 

Q. -- familiar with the documents that are 

at issue here, is that what you just said? 

A. I'm personally not familiar with 

specific documents that may be responsive to the 
requests. 

Q, Okay. 

MR. NUNLEY: I think this line of 

questioning is made a little bit more difficult 
because you brought on the deposition before 
you've -- instead of waiting to get the documents 
and taking the deposition. But we've reached an 
agreement, I think, that if we have to go to 
tomorrow we'll give you the documents. I think 
what you will see is that what was specifically 
covered by September 1 were documents relating to 
the broadcast communications, that sort of thing. 

I think that's where you'll see the difference. 

And I think the testimony is that those documents 
were under C plus 1 anyway. So if your answer 
is -- if your question is was there a hypothetical 
set cf documents that might have been destroyed 
between May and September, the answer, as I 
understand it, is no. But maybe when you see the 


2058455507 


IHATTAN REPORTING CORP. 


http://legacy.library.ucsf.e®aiftrd6dctc|(i6SaO<a?(preif.industrydocuments.ucsf.edu/docs/qqgl0001 


9 2 


1 

2 

3 

4 

5 

6 
7 
S 
9 

10 

11 

12 

13 

14 

15 

16 
17 
IS 

19 

20 
21 
22 
2 3 

24 

25 


Purcell 

documents you can satisfy yourself of that. 

Q. When are documents destroyed, at only 
the beginning of the year or only at the end of the 
year or throughout the year depending on, you know, 
what the schedule is? 

A. They are normally, the normal practice 
is, because it runs on a yearly, on a calendar 
basis, to wait until the full time period has run 
which'would be the end of December, at the end of 
the time period. And as a general good 
housekeeping practice most departments do their 
disposals at the beginning of the year. 

Q. Are there time periods other than C 
plus 1 that would apply to any of the documents in 
this case, or do you know? 

MR. NUNLEY: That's overly broad. I 

object. 

A. The retention schedules have a variety 
of time periods. I think I gave you C plus 1 or C 
plus 2 as a common administrative time period. 

Q. Is there like, for example, C plus 2 

months, C plus 3 months, C plus 4 months? 

A. I'm not aware of any, no. 

Q. To whom is the document destruction 
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93 

suspension notice sent? If we were at a facility, 
who's the person that would be receiving it? 

A. It's issued from the legal department, 
sent to the records coordinators and the records 
coordinators then disseminate them throughout their 
departments. 

Q. Let me go back to documents at Cabarrus 

again. I understand, I believe you testified that 
in your review of documents for this deposition you 
saw nothing that indicated that any documents had 
been searched at Cabarrus for this document 
request; is that right? 

MR. NUNLEY; Objection. I think that 
misstates her testimony. 

Q. Is that right? 

A. I believe I testified that I do not 

know if Cabarrus had been left out of a review. 

Q. Yes. Okay. Then let me just ask the 
question that I just asked. Did you in preparing 
for this deposition, you said you looked at I think 
you identified four or five documents and one was a 
category, you saw some correspondence about 
document production. In reviewing any of the 
documents that you reviewed to prepare for this 
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Purcell 

deposition, did you see anything that indicated 
that Cabarrus had been searched for documents 
responsive to the document request at issue here? 

A. No, I don't recall anything. 

Q. And in any discussions that you had 
with anyone in preparing for this deposition, did 
you learn that Cabarrus had been searched for 
documents responsive to this document request? 

MR. NUNLEY: Objection, because it 
calls for attorney/client communications. You can 
answer the question if you can do so without 
revealing attorney/client communications. 

A. I'm sorry, could you ask it again. 

Q. Sure. In preparing for this deposition 

you had conversations with a range of folks that 
you described, including lawyers. In those 
conversations did you learn that, did you see 
anything that indicated, did you learn anything 
that indicated that Cabarrus had been searched for 
documents responsive to the document request? 

MR. NUNLEY: Do you have the question 

in mind? 

THE WITNESS: I think I understand the 

question. 
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MR. NUNLEY: Objection; 


attorney/client. You can answer if you can do so 
without revealing attorney/client communications. 

A. I think the answer, as I understand 

your question, is no. 

Q. Now, to the objection, I don't -- 


Excuse me, sir, could I clarify one 


point ? 


■ Q . Sure. 

A. You suggested I spoke to a variety of 

folks including lawyers. The only people I spoke 
to as far as preparing for this were lawyers. 

Q. Okay. Some inhouse and some outside? 

A. That's right. But they're all lawyers 

MR. PAYTON: In speaking to the 

lawyers, so your concern is quite evident, I 
understand you're raising an issue about attorney 
privileged communications, but I believe the fact 
of whether or not Cabarrus was searched is not a 
privileged communication and I want a yes or no as 
to whether or not she learned anything that 
indicated that Cabarrus was searched for 
documents. I want a yes or no. 

MR. NUNLEY: I'll allow you to ask her 
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Purcell 

and her to answer the question do you know whether 
Or not Cabarrus was searched. If you ask a 
question that implicates attorney/client 
communications, I'm going to object. 

MR. PAYTON: I see. I'll do it this 

way. I understand your point. 

Q. You're here as the company person on 
the document search here, right? 

A. That's correct. 

Q. Are you aware of any information 

indicating that Cabarrus was searched for documents 
in response to the document request at issue in 
this case? 

A. I'm not specifically aware of any 
information about a search that may or may not have 
happened at Cabarrus. But I am aware of the fact 
that the company has certified that they have met 
their obligations in searching for and producing 
information for the case. 

Q. And what do you understand that 

certification to mean? 

A. I understand that to mean that they 
searched in all of the relevant places and produced 
the appropriate documents. 
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Purcell 

MR. NUNLEY: And again, John, I would 

say that our certifications and the correspondence 
that predated the certifications speak for 
themselves, and we talked about that. 

Q. In your answer just then you said you 

were aware that the company has certified that they 
have met their obligations. Is that based upon 
reviewing the certification letters? 

A. That's based upon my discussions. 

Q. In your discussions with counsel in 
preparation for this deposition you were told -- 

MR. NUNLEY: Objection. John, I think 
you really are going to entrench on the 
attorney/client here. 

MR. PAYTON: Well, she just raised it. 

MR. NUNLEY: She raised it in a 

backward way and I don't think that limits the 
ability of me to object to your inquiring into it. 

This is where, I mean I think there's a 
fundamental issue here whether this is an 
appropriate -- whether litigating the litigation in 
this way is an appropriate thing to do and 
moreover, whether doing it by a 4:5 (b)(6) 

deposition is appropriate given the situation in 
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Ranhattan reporting corp. 


http://legacy.library.ucsf.e@ai(trdifelctc|(i6SaO<afipreif.industrydocuments.ucsf.edu/docs/qqgl0001 




1 


Purcell 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


9 8 

this case where we've been through discovery, 
discovery's been narrowed, the parties have 
exchanged letters, there have been certifications. 
On top of that we've offered to meet with you and 
discuss any concerns you have about production. 

Now, if you want to continue to beat up a company 
witness on this as opposed to discussing it on a 
lawyer - to - lawyer basis, we can do it. But I think 
it's inappropriate. 

MR: PAYTON: I don't think I'm beating 

up on this witness and I certainly don't intend to 
be asking questions like that. I'm trying to get 
to the bottom of this. I hear what you're saying, 
but we filed an appropriate deposition notice. 
There's no objection and I don't think there's 
anything wrong with it. You prepared a witness. 
This witness does not know the answer to an awful 
lot of the questions and I think we should have had 
a witness who was better prepared, or a different 
witness. 

With respect to the certifications, you 
know and I know that one of the certifications at 
least explicitly carves out two of the principal 
document requests from being fully complied with 
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Purcell 

for reasons that maybe, you know, I understand, but 
it certainly does not reflect a search that would 
be as thorough as I believe this witness seems to 
think happened. 

MR. NUNLEY: I don't know what this 

witness thinks. 

MR. PAYTON: Well, you're not letting 
me find out what this witness thinks because I 
think the witness has said things that are 
inconsistent with the certifications. 

MR. NUNLEY: If you want to ask us, and 
I've offered this to you, to sit down and go over 
the locations that were searched, I told you we're 
prepared to do it. I made that offer on two 
occasions. 

MR. PAYTON: Was Cabarrus searched? 

MR. NUNLEY: This is not the time to do 

it. I mean, John, you're entitled to the facts of 
the production in a way, if you can ask the 
questions in a way that doesn't tread on the 
attorney/client or work product privilege. I think 
you can ask Mrs. Purcell whether she's aware that 
Cabarrus was searched. 

Q. Are you aware of any information that 
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Purcell 

indicates that Cabarrus was searched? 

A. No, sir. 

Q. Are you aware of any information that 

indicates that Philip Morris's facility at 
Louisville was searched? 

A. No, sir. 

Q. I think you referred earlier in your 

testimony to the operations center here in 
Richmond. Do you remember that? 

A. Yes, sir. 

Q. Are you aware of any information that 
the operations center was searched for documents? 

MR. NUNLEY: John, I believe that's 
been asked and answered, but we can go back over 
it. 

MR. PAYTON: I understand. I'm going 

to go down, I want to have a complete list of 
facilities here in Richmond. I'm just going down a 
list. 

A. The answer to your question is yes. 

Q. The research and development complex 

here in Richmond, are you familiar with that? 

A. Yes. 

Q. Are you aware of any information that 
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Purcell 

indicates that it was searched? 

A. Yes.' 

Q. Do you know if all of its little 
subfaci1ities were searched? 

A. I'm not sure I know what you mean by 
subfacilities. 

Q. The process and product development 

facilities, are you familiar with that? 

A. I don't know which specific locations 

were searched, but I believe a thorough search of 
the R&D facilities was conducted. 

Q. And the basis for your understanding 
that a thorough search was performed is your 
discussions in getting prepared for this 
deposition? 

MR. NUNLEY: Objection to the extent 

that calls for attorney/client communications. If 
you know that searches were conducted outside of 
the review that we did for this deposition you can 
answer the question. 

A. I have personal knowledge of searches 
that were conducted in some of the R&D facilities. 
So I know that they were searched. 

And from having reviewed the production 
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Purcell 

letters, I can see that some of the documents would 
most likely have been produced from R&D facilities. 

MR. PAYTON: Chip, I guess I'm more -- 
I'm not sure I guess I fully understand the 
objections that go to what happened in the 
preparation, honestly. You have a witness that you 
or others helped prepare to get ready to give 
factual testimony. What's the concern about me 
asking her the basis of her giving some factual 
testimony? 

MR. NUNLEY: Are you unprepared to 
accept when she tells you that based on her 
personal knowledge she knows there's a search of 
the r&d facilities, that that's accurate? 

MR. PAYTON: No, I'm not. But that was 
much narrower than the answer she gave just 
before. I can go through her personal knowledge, 
but she has more than just her personal knowledge 
and she's here for more than her personal 
knowledge. And so I wanted to inquire into the 
basis for her other knowledge. When she says she 
believes a thorough search was done of the Richmond 
facilities and the basis is conversations with 
counsel, I think I'm entitled to ask her is the 
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basis of that conversations with counsel. 

MR. NUNLEY: I think you can ask her as 

to her personal knowledge and that's what we're 
prepared to do. 

MR. PAYTON: So for the purposes of me 
inquiring as to the searches that were done or not 
done in the Richmond facilities I can ask her as 
her personal witness but not her as Philip Morris? 

MR. NUNLEY: I'm not going to instruct 
you how to conduct your deposition. I'm just going 
to do what I need to do to protect the record and 
protect my client. 

Now you have, for example, you've got 
production logs given to you both from Richmond, 
from New York and from other places. That's 
information we've supplied and you could use in 
this deposition if you choose to do so. The 
witness has told you she's reviewed those. 

MR. PAYTON: Just let me understand. I 

hear what you're saying. Let me ask one final 
question of you, I guess, Chip, which is you are 
not going to let this witness answer questions that 
relate to how the Richmond facilities, and there's 
a whole range of them, 18 or 20 of them, were or 
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Purcell 

letters. 

Q. And. on. the basis of reviewing those 
logs and reviewing those letters, whatever amount 
of time you spent on that, do you know whether or 
not there were searches done at the various Philip 
Morris Richmond facilities for documents? 

A. There were productions made from Park 
500, from the operations center and from R&D. 

■ Q. That's it ? 

A. There may be more, but I can tell that 
much and I recall that much from those letters and 
those logs. 


Q. What about the blended leaf facility, 
do you know what that is? 

A. I'm not personally familiar with it. 

Q. You don't recall if you saw any 

transmittal letter or production letter or 
production log that indicated that there were 
documents produced from the blended leaf facility? 

A. I don't recall. 

Q. What about the leaf processing 


facility? 

A. I don't recall, sir. 

Q. And what about Bermuda 100, do you know 
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1 Purcell 

2 what that is? 

3 A. I don't think I know exactly what that 

4 is . 

5 Q. Okay. And so I take it you don't 

6 remember whether you saw anything that indicated 

7 documents had been produced from there? 

8 A. I don't recall seeing that on any of 

9 the logs or letters. 

10 -Q. The flavor center, do you know what 

11 that is? 

12 A. Yes,sir. 

13 Q. What is it? 

14 A. It's the location within the company 

15 that deals with flavors used in the manufacture of 

16 cigarettes. 

17 Q. Here in Richmond? 

18 A. Yes,sir. 

19 Q, Okay. Did you see any indication on 

20 any of the documents you reviewed in preparation 

21 for this deposition that the flavor center was 
; 22 searched? 

23 A. Yes,sir. 

24 Q. What do you recall? 

25 A. I recall the letter, I believe it was 
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Purcell 

dated April 10th, that accompanied 25 boxes of some 
of the most commercially sensitive information. 

Q. Okay. Is that the only indication you 

remember that documents were produced from the 
flavor center? 

A. That's the only one I recall. 

MR. NUNLEY: John, for the record, you 

know as well as anybody, perhaps better than most, 
that the production in this case and the logs we're 
talking about probably run to over 60, 70 pages and 
the logs themselves may have as many as 20, 25 
entries on each page. I think that it's 
appropriate to point that out for purposes of the 
record if you're asking the witness to recall 
them. If you have the logs and want to put them in 
front of her and ask her questions about that, then 
if that's how you want to spend your time I think 
that's appropriate. But I don't think it's 
appropriate to expect the witness to recall that 
type of detail in a production of this size. 

MR. MURPHY: I would just add, John, 

that the witness has testified that she did not 
review all of the logs that accompanied all 
productions. So if you would like to have her do 
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Purcell 

that, I think that you should put them before her. 

Q. Do you recall which logs or can you 
identify which logs you did review? 

A. I reviewed letters from Mr. Nunley 

dated between January and April and any logs that 
were attached to them. 

Q. Are you going to recognize the 
production letters that you reviewed if I show them 
to you? 

A. I would probably recognize them. I 
don't know if I would be able to tell you if any 
were missing. 

MR. PAYTON: I'm certainly willing to 
put in front of her what it is she reviewed. Chip. 

I don't know exactly how to recreate it. Do you 
know what it is she reviewed? I'll just pull them 
out and give them to her. 

MR. NUNLEY: The production logs and 

the letters. 

MR. PAYTON: Did she review all of the 
production logs? She didn't. All I'm saying is if 
you can tell me what they are I'll let her look at 
them. I have no problem with the procedure you 
described, but I don't know what it is she looked 
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Purcell 

at. 

Q. Why don't you just go through and tell 
me what it is you've got. 

A. You'd like me to list the date of each 
letter? 

Q. Yes. 

A. This is a letter to Mr. Timothy P. Fox. 

Q. That's the January 11th? 

A. From Mr. Nunley, dated January 11th, 

19 9 5. This is'another from Mr. Nunley to Mr. Fox 
dated January llth, 1995, from Mr. Nunley to 
Mr. Broaddus and Witten dated January 20th, from 
Mr. Nunley to Mr. Spahn dated January 25th, 1995. 

Would you like me to continue? 

Q. No, I think you can stop if you just 
give me a second. 

MR. PAYTON: I appreciate that, Chip. 

Tell you what I'd like to do, I'd like to mark that 
as simply an exhibit in the deposition. No 
objection, I take it? 


MR . 

NUNLEY: 

No objection. 

MR . 

MURPHY: 

No obj ection. 

MR . 

PAYTON: 

Let's mark it 


And it is 
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Purcell 

MR. NUNLEY: John, let me just tell 

you -- get myself remiked here. John, let me just 
tell you I believe towards the end some of these 
may have trademark protection on them for purposes 
of the appropriate handling of the deposition 
transcript. 

MR. PAYTON: Let's go off the record 
for a second. 

THE VIDEO OPERATOR: We're going off 
the record. The time on the screen is 2:15:00. 

{Discussion off the record.) 

THE VIDEO OPERATOR: We're back on the 
record. The time on the screen is 2:16:20. 

Q. Mrs. Purcell, the document that's been 

marked as four is the collection of letters and 
attached logs that you reviewed in preparation for 
your deposition here today, and in addition to 
that, you also reviewed a letter that is dated 
April 10 which is a transmittal letter that 
describes some documents that were produced in this 
case; isn't that correct? 

A. That's correct. 

MR. NUNLEY: John, let me just say that 
I did this as a convenience. I don't accept it as 
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1 Purcell 

2 an obligation to produce it to you, making this 

3 available for purposes of the deposition. 

4 MR. PAYTON: Yes, and I appreciate you 

5 making them available. I understand what you're 

6 saying. 

7 Q. Why don't you take a look through the 

8 exhibit to see if it refreshes your recollection in 

9 any way as to whether or not any documents were 

10 produced from Cabarrus, North Carolina facility. 

i 

11 And while you're looking, let me tell you that I'm 

12 going to ask you also a question about any document 

13 being produced from Louisville, the same question. 

; 14 Did you review any documents that 

15 indicate that the Philip Morris facility in 

16 Cabarrus, North Carolina was searched? 

17 A. I did not see either the Louisville or 

18 the Cabarrus locations indicated on any of the 

19 attached exhibits. 

: 20. Q. Do you recall if you saw anything that 

: 21 indicated that Ashland, Virginia, the Ashland, 

22 Virginia facility was searched? 

23 A. In this exhibit? 

24 Q. Yes . 

25 A. I did not. 
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Q. Do you know what the cigarette testing 
services division is? 

A. I'm familiar with the function. I'm 
not sure if I'm relating it to the right name. 

Q. A facility in Richmond? 

A. The Philip Morris facility? 

Q. Yes, the Philip Morris facility in 

Richmond? 

A. I'm familiar with a function performed 

at the operation center. 

Q. So you aren't aware of any information 
that specifically relates to whether or not it was 
searched? 


clear, I 
is a cig 
that. I 
specific 
holding 
Q. 

laborato 

A. 

Q. 


MR. NUNLEY: Wei 
could say are you r 
arette test services 
'11 tell you I'm not 
terminology. I thi 
the witness up. 

How about the ni 
ry, do you know what 
No, I don't. 

A Philip Morris 


1, John, just so we're 
epresenting that there 
division. I won't say 
familiar with that 
nk that's what may be 

cotine water 
that is? 

unit, nicotine water 


laboratory? 
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Purcell 

A. I've never heard that term, sir. 

MR. PAYTON: Chip, I got the chemical 

laboratory -- I mean the cigarette testing services 
division from a Philip Morris document. It may 
have a new name today. 

MR. NUNLEY: I'll just tell you I've 

become somewhat familiar with the company in the 
course of this case and I've never heard of that, 
that terminology. I've never heard of the nicotine 
water lab either. 

Q. The wet chemistry laboratory, the 
nicotine water laboratory, the gas chromatography 
laboratory and the special smoking laboratory mean 
anything to you? 

MR. NUNLEY: Object as to form. 

A. I haven't heard those names used that 
way, sir. 

Q. Well let me tell you what I have. I 

have a brief, a Philip Morris brief, Hunton Sc 
Williams, you know, I don't think I want to get 
this other litigation into this, but it's simply -- 

MR. NUNLEY: What's the date of the 

brief ? 

MR. PAYTON: '92. Must not be '92. It 
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Purcell 

must be '94. '55. February '95. And it refers to 

employee - - 


MR. NUNLEY: Can I see the brief? 

MR, PAYTON: Yes. What I was reading 
from was the bottom of that page I opened it to. 

MR. NUNLEY: I see the brief. It 

doesn't change my answer. I've never heard of it 
John, I'll just tell you again, I don't want you 
think Ms. Purcell -- Mrs. Purcell is being 
evasive. I don't want want you to think I'm tryi 
to mislead you. If there are other -- there may 
another name for what you're thinking of and I 
don't know. If you've got the org charts, I don' 
know. 


to 

ng 

be 

t 


MR. MURPHY: Also, I mean we should say 
I don't know if Chip or I or Mrs. Purcell know the 
names of every laboratory within Richmond R&D or 
within Richmond. I mean by what they're called or 
by any other name. 

MR. PAYTON: Listen, folks, I accept 

all that. I'm simply saying there seems to be a 
reference to something that I'd say certainly must 
exist, looks like exists today, that looks like it 
would be a good place to look for documents and 
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Purcell 


2 maybe, you know, you're not familiar with it, 

3 you're not familiar with it, I'm not familiar with 

4 it. But the cigarette testing services division 

5 certainly seems to exist, it certainly seems to be 

6 a place where we would expect to find some sort of 

7 documents. Maybe it was searched. 

8 Q. I'm just asking if you know. You don't 

9 know, right? 

10 A. I don't know because of the name. If 
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that's the facility that does some testing for 
cigarettes that's located in the operations center, 
I think I've already testified that the operations 
center was searched for responsive documents. 
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Purcell 

Q. The term refers to some Philip Morris 
facilities in the Richmond area? 

A. I believe so, yes. 

Q. Do you know if the pilot plant 
facilities were searched for documents? 

A. I don't see that location specifically 

listed, although I could check through them again. 
Would you like me to? 

Q. Let me keep going and then I'll let you 

check through them for more than one. 

A. Okay. 

Q. what about the Stockton Street 

manufacturing complex? 

A. I don't recall seeing that name listed 

here . 

Q. Direct materials warehouse? 

A. I don't recall seeing them listed here, 

but if we refer to the April 10th letter, I believe 
there's some information in that that would 
indicate that that location was searched, 

Q. Okay. In the packet of materials that 
is included in Exhibit number 4 you don't believe 
there's a reference to direct materials warehouse, 
but in the April 10 letter which is not included in 
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Purcell 

there, there is a reference to direct materials 
warehouse? 

A. There is a reference to documents which 

most likely were located at that location. 

Q. Do you want to take a look through and 

see if you find I think it's pilot plant 
facilities. 

A. Pilot plant and Stockton Street you'd 

like me to look for? 

Q. That's right, yes. 

A. X don't see the Stockton Street or 

pilot plant specifically listed as a location. 

There is, however, one group referred to as the 110 
document group that may contain documents from 
locations not specifically listed. It is in the 
letter dated March 27th. 

MR. PAYTON-. Can we stipulate that it 
doesn't mean that? 

MR. NUNLEY: I think that's accurate. 

Q, Are there any references in any of 
those documents you have in front of you in Exhibit 
4 that indicate that documents were produced from 
any of the foreign laboratories that you described, 
the Belgium, Swiss, German laboratory? 
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Purcell 

A. I did not see those locations listed. 

MR. NUNLEY: John, so the record is 

clear on that point, I know you know this, but 
there are additional production logs other than 
those. 

MR. PAYTON: I do know that. 

MR. NUNLEY: Okay. 

Q. In fact, there are production logs and 
letters that came out of New York and I take it 
that you did not review any of those letters or 
those logs; is that correct? 

A. That's correct. 

Q. Do you know why you didn't see those? 

A. No, sir. 

Q. What about documents that came from 
Shook Hardy, a law firm which you said you're 
familiar with, do any of those logs or production 
letters indicate that any documents were produced 
from Shook Hardy? 

MR. NUNLEY: Object to the form and to 
the presumption they were produced from Shook 
Hardy. You can answer. 

A. These logs don't indicate that the 
location of any of these files referred to in 
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Exhibit 4 we're calling this, were located at Shook 
Hardy & Bacon. 

Q. Do you know why Cabarrus was not 
searched? 

A. I don't know that it was not searched, 

sir. 

Q. You haven't seen anything that 

indicates that it was, but you don't know if it was 
or not, that's what you're saying? 

A. That's accurate. 

Q. Did you inquire as to what was searched 
and what was not searched? 

A. I didn't inquire as to specific 

locations. 

Q. Do you have the notice in front of 
you? I've forgotten what number it is. Exhibit 
1 . 
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A. Thanks. 

Q. Could you go to Page 4. 

A. Page 4 of Exhibit A? 

Q. Yes, yes, that's correct. Which is 

question number 2 which is about this document 
search and if you go to (b) "With respect to each 
other business location or document storage 
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location wherever situated." I'm sorry, to fully 
understand this I think you have to read (a) too. 

If I can describe what (a) is, with respect to the 
places where documents were found and produced, 
describe them, the locations. (B) is with respect 
to all other locations and then whether the 
locations were searched for responsive documents 
and if not, why not. Can you answer (b)? 

MR. NUNLEY: Well, objection to the 
form, John. Can you answer (b). 

MR. PAYTON: I'll change the form. 

That's a fair point. 

Q. (B) is, you can read it and please do 

read it, is asking for the answer to whether or not 
certain locations were not searched and if they 
were not searched, why they were not searched? 

MR. NUNLEY: You're asking her whether 

she 

Q. Are you in a position to provide me 
with that information? 

MR. NUNLEY: And I will tell you, John, 
that the why not, you can inquire about how this is 
so, but the why not clearly implicates 
attorney/client and work product privilege and I 
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Purcell 

would call the privilege in on that point. 

MR. PAYTON: we may not get to that. 

Q. Because the first, the predicate is do 
you know whether or not certain locations were not 
searched? 

A. I don't have any specific knowledge of 

locations that were not searched. 

Q. And again, for example, you don't know 
if Cabarrus or Louisville or locations that were 
not searched, you don't know one way or the other? 

A. That's correct. 

Q. Would you know -- 

MR. PAYTON: I'm just reading the rest 

of this, the very last part, so take a look, Chip, 
if you want to object. 

Q. Do you know who would have determined 

whether or not a location, let's say Cabarrus, was 
searched or not searched? Do you know who would 
have made that decision, that determination? 

MR. NUNLEY: Clare, you can answer that 
generally without referring to any individual's 
names. 

A. I can describe to you the process that 
I think the company would follow to determine where 
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Purcell 

to search for relevant files. 

Q. You mean just in general? 

A. In general. 

Q. Do you know the process that was 
followed in this case to determine whether or not 
to search, for example, Cabarrus? 

A. Specifically, no, sir. 

Q. And that's true for any location or 
just Cabarrus, that you don't know? Let me 
rephrase that. 

A. Yes. 

Q. That you don't know the specific 

process that resulted in a location being searched 
or not with respect to all of the searches in this 
case; is that correct? 

MR. NUNLEY: Objection as to form. 

A. I'm more comfortable when I was more 

actively involved in coordinating some of the 
searches, discussing the process that I knew to be 
in place for the locations I was involved in. 

Q. Okay. But with respect to, for 
example, how the decision was made to search the 
operations center here in Richmond for documents 
responsive to this document request, you don't know 
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Purcell 

how that decision was made? 

A. I have no knowledge of that specific 

decision. 

Q. Okay. And you have no knowledge of the 
specific decision whether or not to search Cabarrus 
for documents responsive to this document request? 

A. That is correct. 

Q. Or the decision whether or not to 

search Louisville for documents responsive to this 
document request? 

A. That's correct. 

Q. Or any other location of Philip Morris 

for documents responsive to this document request? 

A. I am personally familiar with the 

process that I worked on in Richmond and some of 
the process in New York, and I am generally 
familiar with what the normal practice is in 
responding to requests like this. 

Q. Okay. But as far as your, I guess I 

would say your Philip Morris hat for the moment, 
which is you're sitting there giving answers as the 
person designated to give answers on behalf of the 
company, you don't know the answer to why a 
specific location was chosen or not chosen to be 
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Purcell 

searched for documents? 

A. Specifically, no, sir. 

Q. Okay. Now, with respect to your 
Mrs. Purcell hat, you have some personal knowledge 
with respect to some facilities that were searched 
early on I guess in this process in Richmond; is 
that right? 

A. That's accurate. 

Q. And what is that that you know through 
your personal knowledge? 

MR. NUNLEY: Clare, I just counsel you 

to the extent it involves attorneys you can 
describe it, but don't describe the content of the 
discuss ions. 

A. The practice as it was followed for the 

locations I'm most familiar with was that the 
requests were reviewed and discussed with outside 
counsel and with inhouse counsel and that they 
attempted to identify individuals who may be more 
knowledgeable on the topics. Interviews were 
conducted and those interviews may have led to 
searches of files or further interviews. 

Q. And tell me what the either subject 
matter or facilities are that you were talking 
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Purcell 

about with respect to your personal knowledge? You 
mentioned something earlier about patents, for 
example. What is it that you know personally that 
that process just applied to? 

A. Could you ask that another way. I'm 

not sure I understand. 

Q. Yes. All I'm trying to get at is you 

say you have some personal knowledge about how the 
document search I would say was organized with 
respect to things you were personally familiar 
with. Okay. What are the things that you are 
personally familiar with? Patents for one. What 
else? 

A. I recall some initial meetings with 
people who work with flavors and ingredients. I 
recall some initial meetings with individuals who 
work in finance. 

Q. You said you knew something about New 

York and Richmond. Is the New York part the 
finance? 

A. The specific meeting that I'm recalling 
took place in Richmond because our finance 
department covers both locations. 

Q. And that's what you were referring to 
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Purcell 

when you said New York, was the meeting in Richmond 
that covered finance in both places? 

A. No. I also did some preliminary work 
in New York. 

Q. And what was the subject matter? 

A. Finance. 

Q. Now, the way you say that you 

personally know how this went is individuals were 
identified who would know something about where 
documents were or what documents were responsive; 
is that correct? 

A. That's accurate. 

Q. They were then consulted, talked to; is 
that correct? 

A. That's correct. 

Q. Did they then play a role in actually 
identifying the documents that were eventually 
produced or viewed? 

A. Some may have. Some may have simply 

pointed towards other individuals. 

Q. Okay. Now, apart from your personal 

knowledge in these areas, patents, flavors and you 
said ingredients -- flavors and ingredients, is 
that the same category? 
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Purcell 

A. I consider the personnel who work on 

those to be different. I don't know formally how 
they fit within the structure of the organization. 

Q. Okay, I'll come back to that. Patents, 
flavors, ingredients and finance, apart from that, 
do you have any knowledge and did you acquire any 
knowledge in the course of preparing for your 
deposition as to individuals being identified in 
the other areas who would be knowledgeable and 
could know how to find the documents and then were 
enlisted to help identify the documents and select 
the documents? 


MR . 

NUNLEY: 

Are you finished? 

MR . 

PAYTON: 

Yes . 

MR. 

NUNLEY: 

Objection as to form 


A. I can't specifically recall the names 

of any individuals who might have been identified. 

Q. Okay. Did you ever know the names of 
the individuals or is that a level of detail you 
didn't know? 

A. I may have been involved in setting up 
some meetings with counsel and individuals who 
ultimately were more helpful. I can't tell. 

Q. I want to set aside your personal 
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Purcell 

involvement in the document production or review of 
the documents that occurred six, seven months ago. 
Just set it aside. 

With respect to what you have learned 
in preparation for this deposition, apart from your 
personal knowledge, okay, did you learn the names 
of individuals who were contacted, identified 
within the company to go look for documents as 
you've described on the personal side? 

A. No, sir. 

Q. Now, you said that you make a 

distinction between flavors and ingredients. 

What's a flavor and what's an ingredient? 

A. I don't know that I can give you an 

accurate definition, sir. 

Q. Can you give me an example of an 

ingredient ? 

A. Not specifically. I tend to think of 
ingredient as a broader term, 

Q. Such as? I don't know what you mean 
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Purcell 

Q. But that would include a flavor, I take 

it? 

A. It could, yes. 

Q. I see. So flavor is sort of a subset 

of ingredient? 

A. I don't know if that's a useful working 

definition, sir. I'm not a scientist and I don't 
work in that area. 

Q. You just played a role sort of, not a 
central role bat a role so that you had some 
contact with the document search that involved 
flavors and ingredients? 

MR. NUNLEY: John, I have to object to 
the form of that. 

A. Could you try that question again, 

please. 

Q. Sure. You were going over what you had 

learned through your personal knowledge, patents, 
flavors, ingredients and finance. What's the role 
you played with regard to any document search that 
involved flavors? 

A. I set up some initial meetings with 

counsel and individuals in the relevant 
departments. 
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Purcell 

Q. Okay. How did you identify them? 

A. The individuals? 

Q. Yes. 

A. In consultation with inhouse counsel 

who was more familiar with the work in the area. 

Q. And who is the inhouee counsel that was 
coordinating that? 

A. Specifically for support in Richmond I 
recall' speaking with our lead patent attorney. 

Q. Who's that? 

A. Jim Schardt, S-c-h-a-r-d-1. 

Q. And what was your role in connection 

with any document search that involved ingredients? 

A. It was not different, sir. 

Q. And these were at the same time? 

A. What was at the same time? 


'94? 


Q. These were all in August, September 


A. My involvement, yes. 

MR. PAYTON: Why don't we take a five 
minute break. 

THE VIDEO OPERATOR: We're going off 
the record. The time on the screen is 2:52:44. 

(A recess was taken.) 
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Purcell 

THE VIDEO OPERATOR: We're back on the 
record. The time on the screen is 3:31:36. 

Q. Mrs. Purcell, I'd like you to look 
again at what's been marked as Exhibit 1, appendix 
A, the notice. I'm on topic number 2 which is at 
the bottom of 3, which is what we've been going 
over, Philip Morris's actions in connection with 
the document request and its search pursuant to 
that document request. We went through some of 
(b). That's where we were. I want to move to (c). 

Did you read (c)? 

A. I'm reading it right now. 

Q. (C), the topic is "The identities of 

the management personnel, scientists or other 
individuals who were interviewed and/or whose files 
were searched in connection with the search for 
documents responsive to particular requests, when 
such interviews and/or searches were conducted and 
whether records of such interviews and/or searches 
exist." Are you prepared today to provide 
testimony on that topic? 

A. I don't have any specific list of names 

or the identities of any individuals, but I can 
speak to what the company's -- what the practice 
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Purcell 

was and how that was done in identifying those 
individuals. 

Q. What the practice was in this case or 
what the practice is in general? 

A. What the practice is in general, and I 
have every reason to believe that that practice was 
followed in this case. 

Q. You have every reason to believe that 
the general practice applied in this case? 

A. Yes, sir. 

Q. But you don't have any specific 

knowledge of what actually happened in this case? 

A. I don't have specific identities, no. 

Q. Well why don't you go ahead and tell me 
what you understand to be the general practice 
regarding the identities of management personnel, 
scientists or other individuals being interviewed 
or whose files are searched in connection with 
documents? 

A. Okay. I can do that. I think I may 
have done that before. But the general practice is 
that inhouse and outside counsel review a request 
for production and determine the areas where they 
will need to find people who have some substantive 
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Purcell 

knowledge, and then they discuss with inhouse 
people in a position to know something about those 
topics, which individuals they might be able to 
identify who would have more thorough knowledge or 
who would have files relevant to the topics. 

Q. But you don't know who was or wasn't 
contacted in that respect in this case? 

A. I may know some of them, but I 
certainly don't have a full listing. 

, Q. And the some of them that you may know, 

those are the ones that you know because of your 
personal involvement six or seven months ago? 

A. Yes, sir. 

Q. Did you make any inquiries from Friday 

to now as to any of the information asked for in 
(c) here? 


A. 

I did not. 


Q. 

Why not? 



MR. NUNLEY: 

Object to that question 

John. I 

think that's - - 

the lawyers will take 

responsibility for preparation of the witness. 


MR. PAYTON: 

Well, the witness 


consented to give the testimony on behalf of the 
company that's asked for in this notice. 
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Purcell 

MR. NUNLEY: Well I was actually going 
to correct something you said earlier and I wanted 
to address that. I've told you I think there are 
areas that were improperly included in this 
notice. We've talked about the attorney/client and 
work product privileges. And I think that the 
notice, particularly number 2 of the notice I've 
told you I've had some concerns with. I think that 
also it may be somewhat misleading to say only.her 
personal knowledge of files searched. Again I go 
back to the production logs. And I think that 
those production logs indicate people from whose 
files or records documents were taken. 

MR. PAYTON: It doesn't say anything 

about anybody who was interviewed. She couldn't 
know that from the production log. What's the 
topics that you think are improper here? I 
understand that some of the questions may border on 
or even raise questions about work product or 
attorney/client and I've listened to that. But I 
don't think there's anything wrong with the 
topics. 

MR. NUNLEY: I mean I've given you my 

position on it. We're here to depose the witness. 
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Purcell 

MR. PAYTON: By the way, you've offered 
to provide some of this information as lawyers who 
may have knowledge of this or can obtain knowledge 
of this. 

MR. NUNLEY: I want to be clear on 
that. We've offered to sit down and talk with you 
about issues raised by this notice and information 
requested in it. 

MR. PAYTON: Would you be willing to do 

it on the record at the end of this deposition? 

MR. NUNLEY: Absolutely not. 

MR. PAYTON: Why not? I don't intend 

to swear you or anything, just to make a record of 
i t . 

MR. NUNLEY: X don't think that's ever 

been the procedure in this case and it's not a 
procedure I follow otherwise. You want to meet and 
confer, I'm happy to do that. I find that you and 
I meeting and conferring we make headway, and I'm 
prepared to do it here. I'm not prepared to do it 
on the record. 

Q . Let's go to (d) . 

MR. NUNLEY: Any more than I would ask 
you to do it, you know, bilaterally. 
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Q. (D) is, the topic is the 

"Identification of the document requests in 
response to which Philip Morris," PMC, "produced 
documents; what categories of documents were 
produced in response to each such request; from 
what business location or document storage location 
the documents were produced; whether additional 
responsive documents exist and if so, what 
categories of documents exist; where they are 
located and why they were not produced." Are you 
prepared today to provide the information in 
response to topic (d)? 

MR. NUNLEY: Objection as to form. I 
think you need to break it down into its component 
parts. 

Q. Well, any of (d)? 

A. I'm not prepared to provide you with 

any of the very specific information that may be 
requested. 

Q. You can provide some general 

information with respect to (d)? 

A. I may be able to. 

Q. Tell me what you know generally that 
relates to topic (d)? 
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Purcell 

MR. NUNLEY: Objection to form. John, 
you can do better than that question. I mean if 
you want to go back to the logs certainly the logs 
will give you information as to the third clause. 

Q. Apart from the logs which are three, 
Exhibit 3, do you have any additional information 
that relates to this topic? I'm asking it 
generally because if you don't there's no point in 
going on. 

A. I don't have any specific information 

to respond to that with, except perhaps it says 
whether additional responsive documents exist in 
addition to the production that's been made I 
believe there's a privilege log. 

Q. With respect to the production logs, 
and you can look at them, that's in Exhibit 3 -- 

A. Four I think. 

Q.. Four. Do you know, and you can just 
look at them now, whether or not you can tell from 
the production logs which document request certain 
documents are responsive to? 


A. 

Using 

these production logs? 

Q. 

Yes . 


A . 

No, I 

can't, sir. 
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MR. NUNLEY: John, on that point I will 
tell you we have tried and I think we have produced 
the documents in the manner in which they were 
kept, in the order in which they were kept and I 
think that fulfills our obligations under the 
production requirements of the Virginia rules. 

MR. MURPHY: And it's the practice that 

ABC has also followed. 

Q. Let's go to topic (e): "Identification 

of any document requests in response to which PMC," 
Philip Morris, "did not produce documents; whether 
documents responsive to each such request exists 
and if so, what categories of documents exist? 
where they're located and why they were not 
produced." Are you prepared to provide testimony 
on topic (e)? 

A. I'm not prepared to give you any 

specific information. As to categories of 
documents, that's a term of art in our records 
management program. The only category, and we 
don't categorize this in the program, but the only 
category again would be privileged materials I'm 
aware of that may not have been produced. 

Q. I'm going to hand you a document to be 
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marked as the next exhibit. 

EXB (Purcell Exhibit 5 for 

identification, court order.) 

Q. It's the March 23 order entered by the 
court in this case relating to a number of the 
discovery requests and their resolution. Have you 
seen this document before? 

A. I don't recall seeing it. 

Q. I'd like you to go to Page 13. I want 

to ask you a question about something that is in 
here, but I wanted you to be able to see it and for 
counsel to see it so you can see what it is I'm 
asking about. 

In paragraph 8 at the bottom, I'd say 
seven lines from the bottom there's a sentence that 
requires Philip Morris to certify on February 17, 
do you see that, "no later than February 17, 1995, 

Philip Morris shall serve on ABC a certification 
that states that after reasonable inquiry Philip 
Morris has concluded that no responsive documents 
that relate in any way to domestic production, 
sales," et cetera. Do you see that? 

A. Yes, sir. 

Q. And it's a certification about searches 

2058455555 

Manhattan reporting corp. 


http://legacy.library.ucsf.e@ai(trdifelctc|(i6SaO<af(preif.industrydocuments.ucsf.edu/docs/qqgl0001 


0 


Purcell 

for documents that are overseas or have been 
transferred one way or another. The only question 
I want to ask you is if you know whether or not, 
you Philip Morris, I guess, know whether or not 
that certification has been done? 

MR. NUNLEY: Hold on a second.. You may 

answer. 

A. I haven't seen a specific certification 
loj to that issue, sir. 

11 MR. PAYTON: And I take it from the 

12 colloquys we've been having that that may be 

13 something that maybe we should take up after this. 

14 Q. Do you have any -- strike that. Do you 

15 know what the term redaction means with respect to 
15 documents that are produced? 

:17 A. I understand it to mean crossing out 

IS type that exists on an original. 

19 Q. Deleting certain information from an 

.20 original, all right. Can you tell me about the 

’21 procedure that resulted in redactions of any of the 

22 documents that were produced by Philip Morris in 

23 this case? 

: 24 MR. NUNLEY: Object to that as vague, 

25 John. 
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Purcell 

Q. Do you know how the documents were 
processed so that certain information was redacted? 

A. I know that there were individuals from 

within the company who were asked to work on the 
redaction project. 

Q. And do you know who was included in the 
redaction project? 

A. Do you mean which company individuals 
may have worked on that? 

Q. Yes, that's correct. 

A. I know some of the individuals from one 

specific division. 

Q. And that specific division that you 
know about is which division? 

A. I don't know the name of the division, 

but most of the people in that group I believe work 
in what is called scientific affairs in research 
and development. 

Q. Okay. And can you identify those 

individuals ? 

A. Not all of them, sir. 

Q. Those that you can. 

A. I personally know three of the people 
who were involved. 
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Q. Who are they? 

A. Alan Confer, Loreen McAlpin and David 
Williams. 

Q. And they were involved in the redaction 
project inside their unit? 

A. How do you mean inside their unit? 

Q, Well, you said scientific affairs which 

is something included within R&D? 

A. I believe that they are all part of 

that unit in R&D., 

Q. Was that their responsibility, just 

documents that would relate to their unit, or do 
you know? 

A. I don't know. 

Q. And that's the only division or unit 

about which you know anything with respect to the 
redaction team or unit or effort? 

A. Those are the only individuals who I 
know/made up part of the team. 

Q. Do you know anything else about how the 

redaction team functioned? 

A. Not specifically. I know that they 
worked through weekends. I know that they worked 
long hours. I know that there was a team of them 
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Morris, 
some 

erred to 
letter, 

ure set? 

11 A. I don't have any specific knowledge as 

12 to those records. 

13 Q. Does Philip Morris have a central 

14 library? 

15 A. For the entire company? 

IS Q. Yes. 

17 A. No, sir, I don't believe so. 

18 Q. Does it have libraries at some of its 

19 facilities ? 

20 A. It does, yes. 

21 Q. For example, does R&D have a library? 

22 A. Yes, R&D has a library. 

23 Q. Do you know what's included in the 

24 library? Is it just internal documents or is it 

25 internal and external documents? And do you 
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2 put into a separate area on site at Philip 

3 and I know from the April 10th letter that 

4 redacted documents were produced. 

5 Q. Do you have any knowledge, any 

6 knowledge about the documents that are ref 

7 in the April 10 letter beyond the April 10 

8 what I would call the red set? 

9 MR. NUNLEY: How about the sec 

10 MR. PAYTON: The secure set. 
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Purcell 

understand what I'm trying to describe here? 

A. I understand that the library contains 
general reference materials and externally 
published articles. I don’t know if internal 
documents are considered to be part of the library. 

Q. Do you know is the library a 
substantial library? 

MR. NUNLEY: Objection as to form. Can 
you be more specific, John? 

Q. How large is the library? 

A. Physically it's not very large, and 

most of the material is technical. 

Q. Do you know if there is a card catalog 
for the library? 

A. I believe there is, yes. 

Q. Do you know if the card catalog is also 
on a computer database? 

A. I don't know that. 

Q. Do you know if it's on microfiche or 

microfilm? 

A. I don't know. 

Q . Is there a librarian? 

A. Yes, there is. 

Q. How many Philip Morris facilities have 
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Purcel1 

1ibraries ? 

A. I know of that one and I know that 
there is a library in the 120 Park building. 

Q. What is the 120 Park building? 

A. That's the headquarters building in New 

York. 

Q. I see. What's the nature of the 

material kept at the headquarters library? 

A. My recollection is that it's more 
generic. You can look up the Fortune 500. It's a 
general corporate library. 

Q. And the library at the R&D facility you 
said it has a lot of technical stuff. You mean 
technical journals? 

A. It seems to, yes. 

Q. Research material? 

A. I don't know -- how do you mean 
research materials? 

Q. Technical papers that relate to 

research? 

A. I've never seen any there, but I have 

seen scientific journals, published scientific 
j ournals. 

MR. PAYTON: I only have a copy of a 
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Purcell 

document that has marginalia on it. If you hold on 
I'll find a cleaner copy of it. 

I want to break for five minutes and 
make a copy. I'll just take this off and make a 
copy. 

THE video OPERATOR: We're going off 
the record. The time on the screen is 3:57:26. 

(A recess was taken.) 

THE VIDEO OPERATOR: We're back on the 
record. The time on the screen is 4:22:27. 

Q. Let me ask you about another facility, 
Philip Morris facility in Richmond, the nicotine 
treatment pilot plant. Are you familiar with that? 

A. Not specifically, no. 

Q. Do you know if it was searched for 
documents responsive to the document request here? 

A. I do not know. 

MR. PAYTON: Let me have this marked as 

the next exhibit. 

EXB (Purcell Exhibit 6 for 

identification, letter and attached certification.) 

Q. I've just handed you a document dated 
May 12th, 1995, from Lewis Booker to William 

Broaddus and it's a document about plaintiff's 
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Purcell 

certificate of compliance. Have you seen this 
before? 

A. No, sir. 

MR. PAYTON: Before I go forward, there 
is a typo on the first page which is it's March 
23rd, not May 23rd. 


that? 


THE WITNESS: Would you like me to mark 


MR. PAYTON: I don't think we have to 


mark it but I just want to note that that's a 
typo . 

MR. MURPHY: It certainly is. 

Q. It is the March 23rd order that is 

referred to and that's the order I showed you 
earlier. 

A. Okay. 

Q. Obviously it's not May 23rd. 

Would you turn to the actual 

certificate of compliance which is the next page 
Have you seen this before? 

A. No, sir. 

Q. Before I ask you about this, did you 

testify that you had seen some certificates of 
compliance? 
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A. No, that I was aware that we had 


certified. 

Q. You were aware of that, I see. But you 

hadn't seen any of them? 

A. Not to my knowledge, no. 

Q. I'd like you just to read the first 

paragraph. Okay, you've read it? 

A. Yes. 

•Q. The certification here is that they 

have conducted a good faith search, and subject to 
the limitation described in plaintiff's March 10 
letter to the court with respect to document 
request 19 and 20, they've produced all documents 
of which they are aware that are responsive to 
defendant's first set of documents. Do you know 
what that means? Do you know what the limitation 
described in plaintiff's March 10 letter is? 

MR. NUNLEY: Objection. I think the 
document speaks for itself. It was drafted by 
someone other than Mrs. Purcell. If you're asking 
her for her personal interpretation of the letter, 
then I'll allow you to do that. But I think the 
document does speak for itself. She didn't draft 
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Purcel1 

Q. Are you aware of, in the course of 

being prepared for this testimony today, were you 
told exactly what the limitation in the March 10 
letter is? 

A. Am I personally aware? 

Q. No. Were you aware as you were 
prepared as the corporate witness for today's 
deposition? 

A. We had some discussions about the March 
10th letter. I'm not sure I can accurately and 
completely describe all of the issues that have 
been covered. 

Q. Earlier I think you said that you had 
been told and you understood that there had been a 
certification by Philip Morris that they had done a 
complete search of all the documents called for. 

Do you still think that? 

MR. NUNLEY: I object to that. The 

certifications, John, speak for themselves, if you 
want to put them in front of her. 

MR. PAYTON: They may speak for 
themselves, but this witness learned something 
ocher than the certifications because she's never 
seen them and somehow she came to have an 
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Purcell 

understanding of the certifications without having 
seen them. I want to find out what her 
understanding was. 

MR. NUNLEY: You're going to have to do 
better with the question than that. 

Q. What's your understanding as far as 
what Philip Morris certified to with respect to its 
document production in this case? 

MR. NUNLEY: Again, they speak for 
themselves. If you want to ask her what her 
understanding is and that's what you're doing, she 
can answer. 

MR. PAYTON: That's what I just asked 

her. 

A. My understanding is that Philip Morris 
has certified that they have conducted a good faith 
search and have produced or met their obligation to 
produce responsive documents. 

Q. Were you made aware of whatever the 
limitation is that is referred to here in the March 
10 letter? 

A. We've had some discussions about that, 
but as I said, I'm not sure I remember or recount 
specifically what was included in the letter. 

2058455566 

MANHATTAN REPORTING C0RP~ 


http://legacy.library.ucsf.e@ai(trdifelctc|(i6SaO<a?ipBif.industrydocuments.ucsf.edu/docs/qqgl0001 


L 5 ] 


Purcell 

Q. Sitting here right now, do you have an 

understanding as to what that limitation is? 

MR. NUNLEY; If you want to put the 
March 10 letter in front of her, we can do that. 

MR. PAYTON: No, no, she did not see 
the March 10 letter. She was told something about 
the March 10 letter and I want to know what that 
understanding is. 

MR. NUNLEY: Well, is that information 
you've been given by counsel? 

MR. PAYTON: Hold it. 

A. Yes, sir. 

MR. PAYTON: I understand she was given 
it by counsel because she didn't have the letters. 

MR. NUNLEY: Pardon me? 

MR. PAYTON: I understand it was given 

to her by counsel because she didn't have the 


letters 


MR. NUNLEY: If she had discussion with 


counsel about the March 10 letter, that's an 
attorney/client privileged communication, 

MR. PAYTON: An attorney/client 
privileged communication? 

MR. NUNLEY: Yes, it is. 
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Purcell 

MR. PAYTON: You mean you prepared her 
on what Philip Morris has done and you won't let 
her testify to that? 

MR. NUNLEY*. If she's had discussions 
about the March 10 letter, those discussions are 
privileged. 

MR. PAYTON: Are you telling her that 
she is instructed not to answer the question as far 
as what her understanding was as to the limitation 
contained in the March 10 letter? 

MR. NUNLEY: Well, I haven't heard the 

question yet. 

Q. What's your understanding as to the 

limitation contained in the March 10 letter? 

MR. NUNLEY: Can you answer that 

without referring to discussion with counsel? 

THE WITNESS: No, I cannot. 

MR. NUNLEY: Instruct her not to 

answer. 

Q. Do you accept the instruction? 

A. Yes, Ido. 

Q. I asked you earlier and you did answer 

so this is something I've asked you and you've 
answered before. When you first learned that you 
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were to be the witness at this deposition today. 

And I think you said 14 days ago or a little bit 
longer than that; is that right? 

A. Sometime in the past month is my 
recollection. 

Q. Can you be any more precise than that? 

A. No , sir. 

Q. When did you first receive any 
information that related to your testimony here 
today, documents, any of the documents you 
reviewed? 

A. Do you mean when did I begin to 
prepare ? 

Q. Yes. 

A. Friday. 

Q. And is that the first day you saw any 

of the documents that you reviewed, including 
Exhibit 4, which are the logs and the production 
letters? 

A. I did since Friday review documents 

that X was very familiar with, such as my affidavit 
and the records management policy. 

Q. Okay. With respect to the records 
management policy, you were already familiar with 
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Purcell 

chat ? 

A. Yes, sir. 

Q. And with respect to your own personal 
involvement in the document production, you 
obviously were involved with your personal 
involvement, the preparation of your affidavit and 
the limited role you played ended sometime last 
fall; is that right? 

A. I wouldn't say completely ended, but it 
was substantially curtailed. 

Q. With respect to being prepared for the 

notice topic 2 which is how Philip Morris went 
about doing various things, your preparation began 
on Friday? 

A. Yes, sir. 

Q. Let's go to topic 1 which is records 
retention and management. 

MR. PAYTON: Let's mark as the next 
exhibit this document here. 

MR. NUNLEY: Let's don't mark it unless 
you really want to. Why don't you break it up into 
its component parts. 

John, let me say, as you know, we 
produced these somewhat outside the normal course 
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Purcell 

in terms of timing and what-not. I still am in 
some consultations with the clients about whether 
there's anything that needs to be protected under 
the protective order on these. I understand that I 
would ask you if we decide that it needs to be, 
that we can be able to come back in and substitute 
properly designated copies of this document? 

MR. PAYTON: Absolutely. I guess it's 
only fair to say that it may be that you come 
across additional documents that would be either 
samples or whatever that may be responsive and that 
you may give me. 

MR. NUNLEY: Right. 

MR. PAYTON: I think I may as well mark 

all of these and we can talk about it. 

We just marked the document entitled 
"Philip Morris U.S.A. records management manual," 
dated June 1993, as Exhibit 7. 

I'd like to have this marked as Exhibit 
8, it's an April 6, 1994 memorandum from Charles 

Wall to records coordinators regarding document 
disposal suspension notice. 

EXB (Purcell Exhibit 7 for 

identification, document entitled "Philip Morris 
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Purcell 

U.S.A. records management manual," dated June 


1993 . ) 


{Purcell Exhibit 8 for 


identification, memorandum, to records 
coordinators, f roit)As^?4-s^wall, dated April 6, 


1994 . ) 


MR. PAYTON: And the next document I r m 


going to mark is a document dated April 21, 1994. 

It is also from Charles Wall. It's also entitled 
"Document disposal suspension notice." 

EXB (Purcell Exhibit 9 for 

identification, document entitled "Document 
disposal suspension notice," dated April 21, 1994. 

MR. PAYTON: And the final document I 
want to mark right now is a document dated 
September 1, 1994, also from Charles Wall, also 

entitled "Document disposal suspension notice." 

EXB {Purcell Exhibit 10 for 

identification, document entitled "Document 
disposal suspension notice," dated September 1, 


1994 . ) 


Let me ask you a few questions about 


the manual to start off with. You testified 
earlier about how the time frame in which you were 
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Purcell 

to preserve a document was calculated and the 
example you gave’was C plus 1 depending on what the 
document is. Do you remember this? 

A. Yes, I gave that as a general commonly 

used time frame. 

Q. I looked at this but only briefly. Is 
there a section in here that sets forth how that 
determination would be made? 


10 

A. No 

• 






11 

Q. Well how 

is it 

made? If 

I just had 

a 

12 

document, and 

let me 

just - 

- I mean, 

you 

know, 

if 

13 

we just had a 

Philip 

Morris 

document 

how 

would 

you 

14 

know how long 

it should be 

retained? 





A. I think the way to answer the question 

is to describe the process a little bit in the 
development of the retention schedules. Schedules 
were developed for each department based on 
categories of records existing within that 
department, and then based on general industry 
standards , input from the business unit, that may 
be able to discuss what their business need is to 
keep those documents and a review of legal 
requirements to keep them. The retention periods 
were set up by category. So if you had a document 
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and you had filed it in a specific category which 
would be listed on your retention schedule, you 
would then maintain it for the amount of time 
listed for that category on your schedule. 

Q. Let me give you just an example. An 
invoice for the purchase of some flavor, 
ingredient, machinery, just an invoice, how would 
you know how long that should be retained? I would 
have to know what department generated the invoice 
and then look to a schedule? 

A. You may need to know that, yes. An 

invoice in one department may not be as important 
to the people in that department as it is in 
another department. 

Q. So in order to know exactly how this 
policy is implemented with respect to any specific 
document, you have to have the schedule from the 
department in which that document was generated or 
is being retained? 

A. Yes, it's a decentralized program and 
there is no overriding retention schedule 
company-wide. 

Q. So in order for me to appreciate how 
this works I actually need the retention schedules? 
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A. I don't know if you would appreciate 

how it works any better, but you would certainly 
have more of a key to the actual records in a 
department and how long they're kept. 

Q. Yes, you've said that much better than 
I did. In order for me to understand what the 
obligations are that would relate to any specific 
document, I need the retention schedule? 

■A. By department. 
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Purcell 

developed. 

Q. But the actual notices would be a 
second set of information that you would need? 

A. There are additional notices that have 

been filed since the time appendix A was 
distributed. 

MR. PAYTON: I want to break and just 
change tape right now. 

THE VIDEO OPERATOR: We're going off 
the record. The time on the screen is 4:40:30. 

(A recess was taken.) 

THE VIDEO OPERATOR: This is videotape 
number 3, the continuation of the deposition of 
Clare Purcell. The time on the screen is 4:41:39. 
You're on the record. 

Q. Okay, I think I've confused myself a 
little bit here, so let me just go over it to see 
if I have it right. We have the manual which tells 
us very generally how document retention and 
destruction works, okay? 

MR. NUNLEY: Objection as to form. 

Q. In order to see how that would actually 
operate with respect to a document that is inside a 
department we actually need a retention schedule 
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Purcell 

for that department; is that correct? 

A. It's correct to assume that if you want 
to know exactly what happens to any particular 
category of records within the department that you 
would need to have the schedule for that 
department. 

Q. And in addition, we would also want to 
have any then pending whatever they're called, 
record disposal suspension notices? 

A. That's accurate. 

Q. Do I need anything else? 

A. Not that I can think of, no. 

MR. PAYTON: So I think that we're 
going to have to figure out how I get copies of the 
retention schedules. I mean if that's how you 
figure this out, I need the retention schedules and 
we should talk about what the scope of that is. 

MR. NUNLEY: Well, we'll need to talk 

about the scope. But you wanted to go forward with 
the deposition before we produced these things. 

I've given you what we have on hand. We're here 
and I want to finish out with this witness. 

MR. PAYTON: Well, I don't know if we 

can finish out with the witness, but we'll do the 
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best we can and if there is additional stuff -- if 
l get this stuff, it's not clear to me I'm going to 
want to ash this witness any more questions. I'm 
just saying it's clear to me I need these other 
documents. I'm going to ash every question I can 
thinh of of this witness and it's not too many 
more. If I get the retention schedules and 
something pops up, we'll have to come up with a way 
to get the answers. Maybe we can talh and get the 
answers. 

MR. NUNLEY: All I'm saying is we 
foresaw this problem, talked about it, we gave you 
the option and you wanted to go forward. 

MR. PAYTON: That's right. And now 

we've identified some documents that I wasn't aware 
of that I thinh are called for and we're just 
trying to figure out how to do it. 

MR. NUNLEY: First of all, they're not 

called for until tomorrow, but you hear what I'm 
saying. 

MR. PAYTON: Yes. 

MR. NUNLEY: All right. 


Q. 


Can you go to the next exhibit which is 






:he April/i994 document disposal suspension 
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Purcell 

notice. That must be Exhibit 8. You’re familiar 
with this, I take it? 

A. Yes, I am. 

Q. Did you originally receive a copy of 

this ? 

A. I did, yes. 

Q. Actually, you are on the, or were then, 

the regular distribution for document disposal 
suspension notices? 

MR. NUNLEY: John, I don't know what 

you mean by regular distribution. 

Q. Did you normally get document disposal 
suspension notices? 

A. Everybody in the company gets the 

document suspension -- disposal suspension notices. 

Q. Why are you bcc'd on the second 
notice? That's the only reason I asked you that. 

A. I believe that's because I've been 

named the compliance officer for the Castano case. 

Q. I'm still on eight. The litigation 
that is referred to in eight, "litigation has been 
filed which requires us," the first sentence, is 
that the Castano litigation? 

A. Yes, I believe it to be the Castano 
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litigation. 


Purcell 


When were you named the compliance 


officer for Castano? 


A. I don't know what date it was, sir. 

Q. Was there a document search for Castano 

that you had responsibility for? 

A. No, sir. 

Q. What's a compliance officer? 

A. My understanding of my role is that 

I've been designated as the individual who will be 

responsible to see that the records have been 

retainedi^nd is the procedure that in, I don't 
Q * 

know, cases that involve substantial document 
production there's a compliance officer? 

A. This is the first time I've ever heard 

the term, sir. 

Q. As far as you know, there's no 

compliance officer for the ABC litigation, or is 


there? 


I've not been designated one formally 


with the court as far as I know. 


there one? 


You haven't been designated, but is 


There's not one that I'm aware of. 
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Purcell 

Q. And even though you haven't been 
designated formally, do you have some, 
nevertheless, some responsibilities about document 
retention that relate to the ABC/Philip Morris 


litigation? 


A. Other than being here today, I 


understand * - 

Q. Other than being here today, yes. 

A. -- my responsibility to be the same as 

every other employee of the companies, which is to 
follow the disposal suspension notices and the 
records management policy. 

Q. Do you know what occasioned the 
issuance of the second document disposal suspension 
notice here, the one on April 21? 

MR. NUNLEY: Purcell number 9? 

MR. PAYTON: Yes. 

A. Do you mean what precipitated the 

mailing of the second notice? 

Q . Yes. 

A. Not specifically, no. 

Q. Do you know generally? 

A. I would have to speculate based on what 

I'm reading. Would you like me to do that? 
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Purcell 

Q, Sure. 

A. Well, there's a little more detail in 

the second one. So I assume that counsel had some 
more accurate way of framing the records they'd 
like to retain. 

Q. Let's go to Purcell 10. This document 

disposal suspension notice relates to this 
litigation, Philip Morris versus ABC? 

A. Yes, it does . 

Q. Do-you know why this was issued on 

September 1? 

A. No, sir. 

Q. Now, the document retention policies 

were suspended with respect to documents relating 
to the ABC litigation pursuant to this document 
disposal suspension notice; is that right? That's 
what this does? 

A. The policy itself was not suspended. 
The policy anticipates the issuance of disposal 
suspension notices. 

Q. Pursuant to the policy there's a 

document disposal suspension notice that goes out. 
It's essentially to preserve documents; is that 
fair? 
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Purcell 

A. That's accurate. 

Q. That's what number 10 is, a specific 

preservation notice for documents in the ABC 
litigation? 

MR. NUNLEY: Objection as to form. 

A. Was that a question, sir? 

Q. Yes. That's what this is, is my 

characterization correct? 

.A. Yes, it sounds accurate. 

Q. Let's suppose I had a retention 
schedule from oh, any department, and it had on it 
as a category of documents invoices. Will I be 
able to know from the retention schedule what the 
obligation is to keep the invoice that that 
department generates? 

MR. NUNLEY: Objection as to form. 

A. What you would be able to tell would be 
how long the category of invoices needs to be 
retained within that department. 

Q. And that's what would be on the 

schedule ? 

A. That would be on the schedule. 

Q. It would say invoice and it would say C 
plus 1? 
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1 Purcell 

2 A. C plus whatever. C plus 1 or C plus 2. 

3 Q. And as I understand it, I could have 

4 category, invoice in a different department and it 

5 could say C plus 5? 

6 A. It could, yes, sir. 

7 Q. Do you know how long this manual has 

8 existed, not in this form, but as a manual? How 

S long has Philip Morris had a records management 

10 manual? 

11 A. A manual, this manual in its current 

12 form has been available since 1989. But the 

13 company has had a policy for many, many years and I 

14 believe had an earlier handbook. 

15 MR. PAYTON: I want to break for five 

16 minutes. I think I'm probably done, but give me 

17 five minutes to figure that out. 

18 MR. NUNLEY: Very good. 

19 THE VIDEO OPERATOR: We're going off 

4' S<o'2.(o . 

20 the record. The time on the screen is - 4 t 5 6 ; 5 

21 (A recess was taken.) 

22 THE VIDEO OPERATOR: We're back on the 

23 record. The time on the screen is 4:59:39. 

24 MR. PAYTON: I don't believe I have any 

25 more questions, but I do want to tell you where I 
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think we are on this. 


With respect to topic number 1 I 
believe this witness had answers to questions I 
asked, no issue at all. 

With respect to topic number 2, though, 
it is my position and my view that this was not an 
appropriate witness or this was not a witness who 
was appropriately prepared to be able to address 
the topics that were identified in the notice. And 
it may be that we need another witness or another 
means for coming up with this information. I have 
heard your proposal about how we could receive that 
information. That's why I suggested that maybe we 
could just do it right here on the record and I 
don't know how to go about doing this. But I don't 
think this witness knew the information, nor was 
she prepared to give the information that was 
requested in topic 2, not topic 1, topic 2. 

I don't have an immediate solution to 
this. I think other witnesses could have been 
provided. So for right now I'm not willing to 
close the deposition, but I'm not sure what else 
can be done. I think this is inappropriate. 

MR. NUNLEY: I want to respond just by 
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saying this. When I got out of law school I worked 
for a judge in Big Stone Gap, Virginia which is 
about as far west in the state as you can go. when 
I was working for the judge someone told me one 
time when they found out I was coming to Richmond 
that in future dealings I should feel comfortable 
in accepting phone representations from lawyers 
from Bristol to Roanoke. From Roanoke to Richmond 
I should get it in a letter. From Richmond to 
Washington I should get it in an order, and now I 
guess I've actually gone beyond the Potomac when 
I'm hearing somebody tell me I need to put it on 
the record. I decline that invitation. I don't 
think we need to do that, I'm happy to sit down 
with you and talk about any concerns you have. I 
don't share your view of the witness, at least as 
topic 2 goes. I think as to topic 1 she was 
adequately prepared and came to the deposition with 
expansive knowledge of it. 

So having said that - - 

MR.. PAYTON: I didn't take issue with 

you on topic 1. 

MR. NUNLEY: I've told you where I 

stand in terms of closing the record. And I think 
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2 my position is we ought to do it. I don't expect 

3 us to be able to agree to it. 

4 So Clare, let me tell you, under 

5 Virginia law you have the right either to waive 

6 your signature on the deposition. I have great 

7 confidence in the video operator and the 

8 stenographer, but what I would recommend in a case 

9 of this type with the implications that it has, is 

10 that y.ou take the opportunity given to you under 

the rules to actually read a draft of the 
deposition and to sign it after you've read it. 

And that's what I think we ought to do. 

MR. PAYTON: That's what you ought to 
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CERTIFICATE 


STATE OF NEW YORK 


COUNTY OF NEW YORK ) 


I, GAIL F. SCHORR, a Certified 
Shorthand Reporter and Notary Public within and for 
the State of New York, do hereby certify: 

That CLARE C. PURCELL, the witness 
whose deposition is hereinbefore set forth, was 
duly sworn by me and that such deposition is a true 
record of the testimony given by the witness. 

I further certify that I am not related 
to any of the parties to this action by blood or 
marriage, and that I am in no way interested in the 
outcome of this matter. 


my hand this 


IN WITNESS WHEREOF, I have hereunto set 
ay o f , 1 9 9 5 . 


, 1995 


GAIL F. SCHORR, C.S.R. 
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EXB 


EXB (Purcell Exhibit 1 for 
identification, notice of deposition.) 

Q. You've been handed what's been marked 
Exhibit number 1 which is the notice of this 

EXB (Purcell Exhibit 2 for 

identification, Defendant American Broadcasting 
Companies' first set of requests for the production 
of documents to Plaintiff Philip Morris Companies, 

EXB (Purcell Exhibit 3 for 
identification, document.) 

MR. NUNLEY: John, before you ask about 
this document, I think it contains 

EXB (Purcell Exhibit 5 for 
identification, court order.) 

Q. It's the March 23 order entered by the 
court in this case relating to a number of the 

EXB (Purcell Exhibit 6 for 

identification, letter and attached certification.) 
Q. I've just handed you a document dated 
May 12th, 1995, from Lewis Booker to William 

EXB (Purcell Exhibit 7 for 

identification, document entitled "Philip Morris 
Purcell 

U.S.A. records management manual," dated June 

EXB (Purcell Exhibit 8 for 
identification, memorandum, to records 
coordinators, from Chris Wall, dated April 6, 

1994.) 

EXB (Purcell Exhibit 9 for 

identification, document entitled "Document 
disposal suspension notice," dated April 21, 1994.) 
MR. PAYTON: And the final document I 

EXB (Purcell Exhibit 10 for 
identification, document entitled "Document 
disposal suspension notice," dated September 1, 
1994.) 


2053455589 


http://legacy.library.ucsf.e@ai(trdifelctc|(i6SaO<afipBif.industrydocuments.ucsf.edu/docs/qqgl0001 






